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No. 13477.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

H. Gregory Brilliant, as Trustee of the Estate of

Flintridge Heights, Inc., Bankrupt,

Appellant,

vs.

Harvey Construction Company, and County of Los

Angeles,

Appellees.

Appeal From the United States District Court, Southern

District of California, Central Division.

APPELLANT'S OPENING BRIEF.

Statement of Pleadings and Facts Showing Basis of

Jurisdiction.

This is an appeal from a final judgment of the United

States District Court for the Southern District of Cali-

fornia dismissing the complaint. The jurisdiction of this

court is based on United States Code, Title 28, Section

1291.

The action in the court below was brought by a trustee

in bankruptcy for a declaratory judgment determining the

title to a specific fund in the possession of one of the de-

fendants, which fund was claimed by the trustee. Juris-

diction was based upon Section 23b of the National Bank-

ruptcy Act (U. S. C, Title 11, Section 46b, and 28

U. S. C. 2201).
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The Complaint.

The amended complaint [p. 6] shows that the plaintiff

is the duly appointed and qualified trustee of the estate

of Flintridge Heights, Inc., Bankrupt, and that on the

18th day of October, 1949, the sum of $18,000.00 was de-

posited by the defendant, Harvey Construction Company,

hereinafter called "Harvey," with the defendant, the

County of Los Angeles, hereinafter called "County."

This deposit was made on behalf of the bankrupt, as

security for the performance by the bankrupt of certain

road construction in a subdivided, residential tract. On

the day of this deposit, the bankrupt executed a note and

trust deed to the defendant Harvey in the sum of $18,-

000.00 covering real property of the bankrupt to secure

the repayment of the said sum loaned by Harvey to the

bankrupt.

Harvey has commenced proceedings under the power of

sale embraced in that trust deed, to sell the trust deed

property for default in the terms of the trust deed. A
controversy has arisen as to the ownership of the fund

on deposit with the County. The plaintiff contends that

it is the property of the bankrupt estate. The defendant

Harvey contends that it is entitled to the fund, and the

County contends that the deposit is forfeited to it for

failure by the bankrupt to perform its road improvement

obligations.

At this point it is well to emphasize the fact that the

complaint is alleging the supposed contention of the

County. As a matter of fact, the prayer of the County's

Answer sets up no such claim.
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Answer of the County.

The County sets up as an affirmative defense [p. 10]

that on the 25th day of October, 1949, it entered into an

agreement with the bankrupt by which it accepted the dedi-

cation of certain streets in a tract subdivided by the bank-

rupt; that the bankrupt agreed to perform certain street

improvements in that tract at an estimated cost of $18,-

000.00 within 12 months thereafter; that the $18,000.00

was deposited by the bankrupt as security for the perform-

ance of that agreement; that on the 29th of November,

1949, the defendant Harvey deHvered to it an assignment

of this $18,000.00 fund executed by the bankrupt to Har-

vey; that the street improvements in question have not

been completed.

The County prayed for a judgment "in its favor"

(whatever that may mean), but it asked for no deter-

mination that the title to the fund in dispute should be

awarded to it.

Answer of the Defendant Harvey.

The Answer of Harvey [p. 11] admits the material

allegations of the complaint and states three affirmative

defenses.

The first defense is to the effect that the bankrupt and

Harvey entered into a contract on the 15th day of October,

1949, under which Harvey agreed to do the actual work

of improving these streets for a consideration of $23,-

320.00. The contract also provided that the defendant

would deliver $18,000.00 on behalf of the bankrupt to the

County as security for the performance of these street

improvements; that the title to this fund was assigned by

the bankrupt to Harvey with the direction to the County
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to pay the money to Harvey when the street improvements

were completed and accepted.

The second defense is to the effect that the $18,000.00

furnished by the defendant to the bankrupt was to be

used in the construction of streets which were never con-

structed because the bankrupt failed to furnish engineer-

ing stakes and profiles by reason whereof the County

retained the $18,000.00. From these facts Harvey de-

duces that the $18,000.00 belongs to it.

The third defense is in the nature of a demurrer for

insufficiency. This defendant then prays that it be ad-

judged that it has title to the $18,000.00.

Statement of the Case.

Briefly put, the bankrupt owned certain improved prop-

erty which it subdivided for residential purposes. The

subdivision depicted public streets which were to be dedi-

cated to the County. The acceptance of this dedication

was the consideration of the bankrupt's agreement to curb

and pave these streets in accordance with plans to be ap-

proved by the County. The estimated cost of the improve-

ments was $18,000.00. The sum of $18,000.00 was de-

posited by the bankrupt with the County—in lieu of a

performance bond, to secure the performance of the bank-

rupt's commitment. No plans, however, were ever ap-

proved by the County (p. 94), although several were sub-

mitted.

In order to perform its obligation, this bankrupt en-

gaged the defendant Harvey to do the work. From Har-

vey the bankrupt borrowed the $18,000.00 which it de-

posited with the County. To secure the repayment of that

loan, the bankrupt delivered its note and trust deed for

that amount to the defendant Harvey. That trust deed is
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today a valid and enforcible lien upon property belonging

to the bankrupt estate.

No work was ever performed by the Harvey under the

agreement because the County never approved any of the

plans submitted to it. No work was ever performed by the

County upon this subdivision. The time for performance

by the bankrupt expired on October 17, 1950. The defen-

dant Harvey has taken the usual initial step to exercise

its power of sale under the trust deed delivered to it (p.

103).

The position then is this. There is at present in the

possession of the County a fund of $18,000.00 deposited

with it by the bankrupt on or about October 15, 1949.

The plaintiff, as trustee of the estate of the bankrupt,

claims title to that fund upon the ground that it was the

owner of that fund at and after the time of that deposit,

and that nothing has transpired to destroy or defeat that

title.

Harvey claims title upon the ground that it received an

assignment of that fund from the bankrupt which it filed

with the County.

The position of the County was ambiguous at the time

issue was joined. It made no specification of the relief

to which it regarded itself as entitled. During the course

of the trial, however, the County indicated that it made

no claim to the fund. Thus:

'The Court: I rather gathered the impression

from the pleadings that the County of Los Angeles

does not ask to get the money, but resists every one

else getting it.

Mr. Graves: That's right; we ask for no af-

firmative relief." [P. 43.]



*'Mr. Fairfield : Then I would like to raise this

question for the court. On the question of the presen-

tation of the case, it seems to me that the burden now
shifts upon the defendant, at least as far as the

County is concerned. If they claim that money by

way of a forfeiture, then I think the burden is upon

them.

The Court : They are not claiming it at all ; they

just say you are not entitled to it." [P. 44.]

The court found infer alia in substantial accordance

with the facts as above stated [P. 31] and concluded that

the $18,000.00 "is not an asset of the estate of Flint-

ridge Heights, Inc." Neither in its Conclusions of Law
nor in its Judgment did the court declare and determine

the rights of all the parties to the fund; it left the fund

in status quo; i. e., in the possession of the County. Just

who, if anybody, has title to the fund remains unanswered.

The judgment itself is silent. [P. 37.]

Summary of the Argument.

This case starts off as one, in which the three parties

have conflicting claims to a fund of $18,000.00 in the

acknowledged possession of one of the defendants. That

defendant does not assert any claim to that fund. It

follows, therefore, that its possession must be construed

as that of a stakeholder; and that the actual contest at

bar is between the plaintiff and the defendant Harvey.

As between these two parties, the situation is as fol-

lows: The fund is money borrowed by the bankrupt

from the defendant Harvey. There is no question that

title thereto lodged in the bankrupt. Indeed the apparent

foundation of the claim of Harvey to the ownership of that

fund is based upon an assignment thereof from the bank-
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rupt to Harvey. Obviously, if the title was not then in

the bankrupt, it had nothing to assign.

But it is also obvious that the assignment was given

only to secure to Harvey the payment of the work which

it was required to perform under its street improvement

contract with the bankrupt. It was not an outright assign-

ment, for if it were, there would have been no considera-

tion whatever therefor. The language of the assignment

is plainly the language of a lien and not of a sale. Since

Harvey never performed any work for which it could

receive payment, and since the time for such performance

had long since expired, no debt from the bankrupt to Har-

vey for work performed was ever created or can now be

created. The obligation, to secure which the assignment

was given, has completely vanished. Since there is and

can be no debt, there is no longer any right to the security

given for the payment of that debt.

Nor can it be urged that the assignment could be con-

strued as security for the payment of any damages which

might be claimed by Harvey against the bankrupt by rea-

son of any alleged breach of the contract between Harvey

and the bankrupt. The security was plainly given to

assure Harvey payment for work actually performed by

it, and not the payment of damages. However, that issue

is not in the case as no such contention was actually raised

in the court below, and no proof of damages was intro-

duced.

This potential debt must be sharply differentiated from

the actual debt of $18,000.00 money loaned by Harvey

to the bankrupt. The security for this loan was not this

assignment, but a trust deed upon the real property owned

by the bankrupt; a security which Harvey is now holding

against the bankrupt estate.
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POINT I.

The Court Erred in Failing to Find That the County
Had No Interest in the Fund.

This is an action to secure a declaratory judgment de-

termining the claims of the parties thereto in a designated

fund now in existence, and in the possession of one of

the defendants. The complaint has properly posed the

problem for judicial solution, and the solution of that

problem cannot be evaded by the defendants or avoided by

the court whose jurisdiction has been properly invoked.

Throughout the trial, the County took a completely

negative position. It declared that it asked for no af-

firmative relief.

The action at bar was in the nature of an action in rem.

The rights of three contending parties to a res had to be

determined; and before they could be determined, the re-

spective parties had to set up their claims in and to the res.

The failure of the County to set up any claim to the res,

constitutes, in essence, an abandonment of any claim to it;

and whether or not the County might or could have estab-

lished a right to the res, is now moot and irrelevant.

There is evidence in the case showing that no improve-

ment work on the roads could be commenced without the

County's approval of plans submitted and that the County

failed and refused to approve various plans that were

submitted. No issue was litigated as to the reasonableness

of these disapprovals. The County took these matters out

of the case by its position that it asserted no claim for

affirmative relief in the fund. It made no attempt to prove

the quantum of damage, if any, which the County would

suffer by reason of the bankrupt's failure to pave the

roads: It took a sort of "dog in the manger" position:



—9—
it might not be entitled to the fund, but it was not going

to permit anybody else to get it.

The issue of ownership of the fund was fully and

squarely tendered by the complaint. The County had an

adequate opportunity of claiming and establishing its title

to the fund, if it had any. It declined to do so, and

the conclusion is inescapable that if it has some legal in-

terest in the fund, it has abandoned it.

POINT II.

The Court Erred in Failing to Find Harvey Had No
Interest in the Fund.

The plaintiff served requests for admissions on both

defendants.

The defendant Harvey, by its response to plaintiff's

request for admission [p. 26] admitted:

That it loaned $18,000.00 to the bankrupt on October

15, 1949; that on that date it received the bankrupt's

promissory note therefor which note was secured by a

trust deed on the bankrupt's property; that the bankrupt

is in default on the payment of that note; that Harvey did

no work whatever on Tract No. 14269 (the property in

question) ; that it never installed any curbs, pavings and

gradings in that tract; that the note and trust deed were

delivered to it as security for the loan of $18,000.00 (ex-

cept that it characterized it as a "partial" security because

the property, if unimproved, would not be an adequate

security) ; that the assignment of the $18,000.00 was se-

curity for the payment of what it would earn when it per-

formed its paving and curbing contract.

The theory of Harvey seems to be that, because the as-

signment delivered to it by the bankrupt reads in terms
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of transfer, it acquired unconditional title to this fund

despite the fact that it admits that the assignment was

given as security only. The absurdity of such a conten-

tion becomes evident when we read the language of the

assignment itself. As part of it, there is an instruction

to the Board of Supervisors that the $18,000.00 is to be

paid over to Harvey "when installation of the street im-

provements covered by the contract in connection with

the deposit, has been completed and accepted by the County

of Los Angeles." [P. 34.]

The assignment was in the nature of a chattel mortgage

and like all mortgages, whether chattel or real, it fell

when the debt fell. The debt fell when the twelve months'

limit for the completion of the improvements had passed

and Harvey had performed no work : when, in fact, no im-

provements could have been started, in view of the refusal

of the County to approve the submitted plans therefor.

There can be no pretense here that Harvey is still in

a position to perform its contract with the bankrupt and

earn these monies; and there certainly is not any pretense

that it has any intention to do so.

It is therefore respectfully submitted that the judgment

of the court below should be reversed, and judgment

be entered in favor of the plaintiff establishing his title

in and to said fund.

Respectfully submitted,

Joseph W. Fairfield,

Attorney for Appellant.

Nathan April,

Of Counsel,


